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THE TC DECLARES THE UNCONSTITUTIONALITY OF SEVERAL PRECEPTS OF THE 
REGULATIONS GOVERNING CITIZEN CONSULTATION IN 

THE CANARY ISLANDS 
 

The Plenary Meeting of the Constitutional Court has unanimously declared the 
unconstitutionality of several precepts of the Regulations governing citizen consultation in 
matters of general interest in the Autonomous Community of the Canary Islands. The Court 
considers that the consultations regulated in Chapter III of the Regulations constitute a 
referendum, which is why the autonomous rule is unconstitutional as it invades competences 
exclusively attributed to the State. Encarnación Roca acted as Reporting Judge. 

The judgment points out that the system to distribute competences on popular 
consultations between the State and Autonomous Communities is already defined by “highly 
consolidated” constitutional case-law. According to this case-law, the State is exclusively 
competent to call a referendum, i.e. an “instrument of direct citizen participation in public 
affairs”, as an instrument to exercise the fundamental right foreseen in the Spanish 
Constitution in Art. 23.1. 

Popular consultations that do not contain the features of a referendum may 
consequently be called by Autonomous Communities and “rather than expressing the 
fundamental right of participation in politics, foreseen in Art. 23.1 CE, they constitute a 
manifestation of participative democracy”, whereby “not just the electoral body but any other 
groups may be called to express their opinion on matters of public relevance (…)”. 

In short, according to this case-law, a referendum will exist “if the public power calls 
all citizens within a certain territory to exercise their fundamental right of participation in 
public matters, delivering a binding or non-binding opinion on a certain matters, through a 
vote and with the guarantees inherent to an electoral process”. 

According to the judgment, a referendum will not lose its status as such if the rules 
regulating the same refer to it under another name or regulate a process to hold the same 
that differs from the one foreseen in the Organic Act on the General Electoral System [Ley 
Orgánica del Régimen Electoral General] (LOREG). “This is because”, explained the Plenary 
Meeting, “(…) a future distortion by autonomous rules of other laws regulating referendum 
consultations would allow an evasion, with unacceptable harm to the constitutional order, of 
the competences placed in the hands of the State by the Constitution”. 

The State of Autonomy of the Canary Islands provides in Art. 32 that the Autonomous 
Community is entrusted with “legislative implementation and execution of the “citizen 
consultation system applicable in the Canary Islands””. The judgment points out that, in order 
to conform to the Constitution, this precept should be interpreted in such a way as to exclude 
a referendum from the competence acknowledged in favour of the Autonomous Community. 

In order to determine whether the consultations referred to in the challenged 
Regulations abide by the Statute of the Canary Islands and the Constitution, the Court has 
examined whether the features of a referendum are present. It has reached the unequivocal 



conclusion that the challenged rule allows “the calling of unequivocal popular consultations 
that constitute a referendum”, and is consequently unconstitutional. 

First of all, because the consultations regulated by the challenged Regulations are 
addressed “to citizens as such”, not “to certain citizen sectors defined according to their 
sectoral or group interests”. And because, although the Regulations do not contain “any 
specific provision on a unitary administrative instrument that is comparable to a census”, it 
does foresee devices that enable consultations “based on what, in material terms, is 
inevitably classified as an electoral census”. In other words, “those called to participate in this 
case are the citizens (uti cives) who albeit belonging to a sui generis electoral body, in turn 
constitute various electoral bodies through which elections in the Canary Islands are 
articulated, at various territorial instances”. 

The electoral body referred to by the autonomous Regulations, concludes the 
judgment, “covers and even exceeds the entire group of citizens in the Autonomous 
Community of the Canary Islands or the respective local territorial body, whose suffrage 
would therefore not manifest the wish of individuals or certain groups, but a general uti cives 
wish”. 

It is also clear, indicates the Court, that the Regulations foresee “a certain electoral 
administration and specific guarantees, also constituting (…) the necessary components to 
uphold a referendum”. All these components, although they differ from what is provided in 
the LOREG, are aimed at the “outcome of the consultation constituting an authentic 
expression of the will of the electoral body”. 

As a result, the Court considers that the challenged rule would allow “the unequivocal 
calling of popular consultations constituting a referendum. These consultations may be 
addressed to an electoral body which (…) includes or may include, as decided by the calling 
party, the set of voters in the Autonomous Community, or in any of its islands, or ultimately, 
in one or another municipality of the Canary Islands”. It adds that these would be 
“consultations articulated for the issue of a citizen vote on matters of a “general interest”” and 
would be arranged “by means of a procedure and guarantees to ensure, to a greater or 
lesser extent, that the suffrage is issued freely and preserving its confidential nature, and the 
scrutiny (“counting”) would authentically reflect the general will (“the opinion”) of the voters”. 
“The foregoing unequivocal definition would not be affected by the fact that such 
consultations are not referred to as a “referendum” or that this regulatory arrangement 
manifestly departs from the rules established in the LOREG”. 

The regulation of consultations foreseen in the Regulations, concludes the Plenary 
Meeting, entails “a clear breach of the provisions established in Art. 32.5 of the Statute of 
Autonomy of the Canary islands, which submits all competences attributed to the 
Autonomous Community of the Canary Islands in relation to popular consultations to the 
need to uphold the Constitution and, in general, the laws of the State; the Regulations in this 
case failed to do so”. 

Madrid, 24 June 2015. 


