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INFORMATION NOTE No. 38/2015  
 

THE TC GRANTS PROTECTION TO A LARGE FAMILY WHO WAS DENIED A TAX 
BREAK IN THE PURCHASE OF THEIR FIRST HOME 

 
 
Chamber One of the Constitutional Court (TC) has granted protection to a large family 

that was denied, by the High Court of Justice of Madrid (TSJM), a previously recognised right 
to enjoy a smaller rate on transfer tax when purchasing their first home. The TSJM resolved 
an appeal filed by the Autonomous Community of Madrid and revoked the decision of the 
Economic-Administrative Regional Court of Madrid, which had agreed to apply a tax break as 
the case involved a large family. The judgment, where the Court President, Francisco Pérez 
de los Cobos, acted as reporting judge, has been the first where the Court has analysed the 
application of certain tax breaks for large families. There is a particular dissenting vote from 
Judge Andrés Ollero. 

 
The appeal for constitutional protection was brought against a judgment that revoked 

a resolution adopted by the Economic-Administrative Regional Court of Madrid, and against 
a decision that subsequently dismissed a procedural nullity incident; both resolutions were 
delivered by the High Court of Justice of Madrid. The applicants for constitutional protection 
claimed a breach of their right to equality (art. 14 CE) in relation to the principle of family 
protection (art. 39 CE). 

 
The Economic-Administrative Regional Court of Madrid had acknowledged the 

appellants’ right to a tax break, on the grounds that the “large family” certificate granted by 
the Autonomous Community of Madrid on 5 December 2005, after the flat had been 
purchased, confirmed “large family status, which already existed when the home was 
purchased” (14 September 2005). In other words, issue of the certificate is not what 
determines the appellants’ status as a large family; the certificate only confirms a pre-existing 
condition. 

 
In turn, the TSJM also acknowledged that the applicants for constitutional protection 

represented a large family; however, it denied them the right to a tax break (a 4% rate, rather 
than 7%) because, although they had a Family Record Book, they lacked a certificate 
confirming this status (which is issued by the Autonomous Community of Madrid) when they 
needed to pay capital transfer tax. According to the TSJM, the absence of this certificate 
granted by the Autonomous Community of Madrid means that they are not entitled to a tax 
break. 

 
The Constitutional Court considers that, “in formal terms”, the interpretation made by 

the TSJM of applicable regulations “does not conform to universal equality (to include large 
families) when having to fulfil their public obligations (arts. 14 and 31.1 CE), given that at the 
tax accrual date (when the home was purchased) the appellants already enjoyed status as a 
large family, confirmed with their Family Record Book”. 

 
In this case, explains the judgment, a large family certificate is merely “declaratory”, 

i.e. it merely recognises a pre-existing condition, given that the appellants already enjoyed 
this status at the time they purchased their home. Furthermore, this is the criteria 



subsequently followed by the Madrid legislator itself, through Act 3/2008, of 29 December, on 
Fiscal and Administrative Measures of the Autonomous Community of Madrid. This rule, 
states the judgment, “specified that “confirmation of legal status as a large family will be 
carried out by exhibiting a large family certificate, family record book or other document that 
proves that this condition already existed at the date of accrual””. 

 
Consequently, concludes the Chamber, the TSJM’s decision has “excluded the 

appellants from the scope of application of a tax break foreseen for large families, introducing 
different treatment that not only lacks objective and reasonable justification, but that also 
leads to excessively burdensome consequences”. “Once the legislator has decided to 
guarantee the economic protection of large families”, it explains, the courts “cannot interpret 
applicable legal provisions inconsistently with the Constitution, when another alternative 
interpretation is possible- as was the case of the Economic-Administrative Regional Court of 
Madrid- without breaching the letter of the law”. “As the court failed to do so, it has prevented 
fulfilment of the constitutional aim of ensuring economic protection for families (art. 39.1 CE), 
in this case for large families”. 

 
The Court has overruled both resolutions challenged and has declared as applicable 

the resolution issued by the Economic-Administrative Regional Court of Madrid, 
acknowledging that the appellants were entitled to lower transfer tax when purchasing their 
first home. 

 
In his particular vote, Judge Andrés Ollero considers that the judgment departs from 

doctrine on the right of quality, viewed as “equality before the law”, because the “difference 
requirement” is not met. The right to equal application of the law, he states, is breached 
“whenever the same court applies a rule to identical cases by resorting to different 
interpretation criteria”. In his opinion, there is no comparison component in this case to 
determine whether or not there has been different treatment. “The tertium comparationis (not 
apparent in this case) should highlight the difference in treatment between the appellant and 
another more privileged citizen, whereas in this case the treatment given to the appellants 
would be different from the one they themselves would have received, had the court applied 
a different principle. Thus, the difference requirement is not met”. 

 
Madrid, 20 May 2015. 

 


