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THE TC PARTLY UPHOLDS THE APPEAL FILED AGAINST THE MADRID ACT ON 
FISCAL AND ADMINISTRATIVE MEASURES 

 
The Plenary Meeting of the Spanish Constitutional Court (TC) has unanimously 

agreed to partly uphold the unconstitutionality appeal filed by the Socialist Parliamentary 
Group in the Senate against Articles 62 and 63 of Act 8/2012, of 28 December, on fiscal and 
administrative measures in the Autonomous Community of Madrid. According to the 
judgment, Article 62 conforms to the Constitution, when it entitles the Madrid Health Service 
to “award contracts for the management of public services related to specialized healthcare” 
in six regional hospitals; it has declared Art. 63 unconstitutional, which amends the 
Healthcare Arrangement Act of the Autonomous Community of Madrid and grants certain 
healthcare companies preference to be awarded management contracts. The President of 
the Tribunal, Francisco Pérez de los Cobos, has been the reporting judge. 

 
The Court has dismissed the four pleadings brought against At. 62 of the autonomous 

act: 
 

1. According to the appellants, an indirect management system (by private 
companies) of healthcare assistance would involve a co-existing two-fold 
economic system for provision of the service: a contractual system where the 
management has been awarded to third parties, and a budgetary system 
where the management is directly carried out by the Administration. All of this 
would infringe the public healthcare regime foreseen in Art. 41 of the Spanish 
Constitution. 
 
First of all, the judgment clarifies that the article challenged merely entitles the 
Madrid Health Service to award contracts for the management of public 
services related to specialized healthcare”, without specifying “the type of 
contract used to manage the public service, or the nature of potential awardee 
entities, or the obligations involved in the contractual relationship”. 
Consequently, the possibility of granting a management concession to private 
companies “is a possibility, not an obligation” under the rule examined by the 
Constitutional Court. 
 
According to consolidated Court case-law, “art. 41 CE does not require that 
maintenance of a public Social Security system necessarily and in any case 
involve a direct public management system”, but only that the possibility of 
other management forms “in any case preserve the public ownership of the 
service”. 
In this case, states the judgment, the disputed article “only refers to the 
possibility of awarding contracts for the management of public services related 
to specialized healthcare in the six hospitals mentioned; this option, per se, 
would not contradict Art. 41 CE” but is limited to “using the possibilities 
provided by state legislation” since 1997 (Act 15/1997 of 25 April, on 
entitlement for new forms of management under the National Health System). 
 



 
Without appraising the “efficacy” of the system chosen by the Autonomous 
Community of Madrid, the Court reiterates that “per se” the challenged Act 
does not hinder the public Social Security system, as financing is carried out 
with public funds and “a definition of the benefits to which citizens are entitled 
is in any case left in the hands of the public powers; this power has not been 
transferred to those undertaking its management- and just the management- 
of public healthcare services”. Furthermore, the disputed provision “expressly 
refers to a guarantee of “adequate standards of quality, care and user rights”. 
 

2. Secondly, the appellants are claiming a breach of the exclusive competence 
entrusted to the State as regards economic matters related to the Social 
Security system. 
 
The disputed precept, explains the Court, “does not alter the public system to 
guarantee healthcare under the National Health System, or establishes its 
own, forbidden by state laws”; it conforms to the laws in force since 1997, 
which “cleared any doubt as to the possibility of using indirect management 
techniques in public healthcare services”. 
 

3. The appellants claim a breach of the principle of equality (art. 14 CE) 
because, in their opinion “unfair inequalities are generated amongst citizens 
belonging to the same Autonomous Community”, depending on whether they 
are entitled to a directly managed centre or to one of the six hospitals affected 
by the challenged Act. They allege that those centres whose management has 
been awarded to private companies could grant preference to certain patients, 
based on economic efficiency criteria. 
 
The Plenary Meeting does not believe that the right to equal treatment has 
been breached. It reiterates that the challenged rule merely allows the 
possible award of the management to third parties, without establishing “any 
different treatment as regards content, scope or quality of the service”; rather, 
the Act specifies that “adequate standards of quality, care and user rights” will 
be guaranteed. 
 
Finally, the judgment explains that art. 62 "does not per se impose inequality 
or pejorative treatment amongst persons or groups of persons". The Court's 
examination of constitutionality cannot consequently "examine any future 
differences in citizen treatment" which, "should they arise, would obviously be 
subject to the protection and control devices foreseen by law". 
 

4. Finally, the appellants claim a breach of the right to health (Art. 43 CE), to the 
extent that, in their opinion, an award of the management to third parties 
infringes essential characteristics of the National Health System, to include 
universality, accessibility or common public funding. 
 
The Court has also dismissed this pleading and reiterates that the challenged 
rule “at no time affects the rules of access and content of this healthcare 
service for citizens, or alters the financing of the service with public funds”. 
 
However, the Court has upheld the appeal as regards art. 63 of the 
autonomous act, which it declares unconstitutional and null and void insofar 
as it infringes the state law regulating public sector contracts [Consolidated 
Version of the Public Procurement Act (TRLCSP)]. The challenged precept 



grants preference to certain healthcare companies, over other potential 
candidates, when awarded the management of specialized healthcare 
services. 
 
This preferential treatment contradicts the provisions of art. 1 TRLCSP, which 
expressly refers to the “principle of non-discrimination and equal treatment 
amongst candidates (…)”. According to this state law, discrimination is 
forbidden on grounds of nationality and requirements cannot be established 
“that are unrelated to the entrepreneur’s capacity to execute the object of the 
public contract”. 
 
The preference granted by the challenged precept to “professional companies 
fully or mostly consisting of Madrid Health Service professionals” entails “an 
exclusion of national or foreign bidders who, despite having the same 
economic and technical solvency, cannot meet certain conditions that are only 
available to a certain type of legal entity, those consisting of professionals 
belonging to the Madrid Health Service”. 

 
Madrid, 5 May 2015. 

 


