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THE TC ANNULS A SUPREME COURT DECISION AND CONCLUDES THAT IT SHOULD 

HAVE TAKEN INTO ACCOUNT APPELLANT’s DILIGENCE IN CORRECTING 
PROCEDURAL DEFECTS BEFORE DISMISSING THE APPEAL 

 
The Plenary Meeting of the Spanish Constitutional Court (TC) has upheld an appeal for 

constitution protection appeal lodged by a company against the Supreme Court’s decision to 
not grant leave to proceed to a cassation appeal. The Contentious-Administrative Chamber of 
the Supreme Court decided that the appeal did not meet the procedural requirements 
established in its case-law. The appellant for protection declared that the Supreme Court’s 
decision breaches the company’s right to effective judicial protection due to having to comply 
with a procedural requirement which was not known at the time of filing the appeal, since it 
was a result of a subsequent change in doctrine. Furthermore, when it became aware of the 
new doctrine, the appellant filed a complementary writ to remedy the procedural defect. Judge 
Juan Antonio Xiol acted as Reporting Judge, and includes a particular concurring vote to 
which Vice-president Adela Asua, and Judge Fernando Valdés Dal-Ré have adhered. 

The case under study affects the right to have access to the appeal, not the right to 
have access to jurisdiction. This distinction, according to the judgment, is relevant, because 
the analysis of constitutionality differs in each case: whereas the right to access to the courts, 
i.e. “the right to obtain a legally reasoned and founded resolution, is constitutionally protected 
under Art. 24.1 of the Spanish Constitution (CE)”, the right to review that ruling, i.e. the right to 
access the appeal “only arises from procedural acts”, the interpretation of which is “the 
exclusive competence of ordinary judges and courts”. 

As a consequence of the above, given the case involves access to the appeal, the 
Constitutional Court’s examination must only determine whether the Supreme Court’s decision 
not to grant leave to proceed to the appeal, without considering the subsequent correction of 
procedural defects, complied with the rationality requirement imposed on court resolutions. 
The conclusion of the Constitutional Court is that the Supreme Court breached the right upheld 
by the appellant. 

According to the judgment, the Supreme Court merely declared that the requirements 
complied with by the appellant in its complementary writ “should have fulfilled in the 
corresponding procedural stage and not later”. Therefore, it did not consider “the diligence with 
which the appellant acted”, since the filing of this complementary writ “was the only means” 
available “to adapt its procedural conduct to Supreme Court doctrine”. 

Consequently, the Plenary Meeting concludes, “the Supreme Court did not provide a 
rational response, adapted to the case being tried”, since the reasons provided for dismissing 
the cassation appeal “lack sufficient reasoning to provide the necessary protection inherent to 
the rationality of this manifestation of the right to effective judicial protection”. 

The TC has decided that all actions be brought back to the moment immediately 
previous to the order dismissing the cassation appeal; therefore, the Supreme Court will have 
to rule on this subject again. 



The Judges who sign the particular vote agree with the ruling, but disagree with the 
reasoning of the judgment. They believe that Art. 24.1 CE was not breached because the 
Supreme Court overlooked the diligence with which the appellant corrected the formal defects 
of the appeal, but because the specific fact of demanding that preparatory documents for the 
appeal cites refer to provisions or case-law that is allegedly breached, “lacks protection” in the 
Contentious-Administrative jurisdiction. They also consider that the formal requirements 
arising after a change in the case-law cannot be retrospectively imposed and, in any case, the 
party must be granted the opportunity to correct them. Finally, they consider that the right to 
equality has been breached. 
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