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THE TC REJECTS THE APPEAL LODGED BY THE PSOE AND IZQUIERDA PLURAL 
PARLIAMENTARY GROUPS AGAINST THE LABOUR REFORM OF 2012 

 
The Plenary Meeting of the Spanish Constitutional Court (TC) has rejected the 

unconstitutionality appeal lodged by the PSOE and Izquierda Plural against Act 3/2012, of 6 
July, on urgent measures for the reform of the job market. The judgment, where Judge 
Encarnación Roca acted as reporting Judge, includes the particular dissenting vote of Judge 
Fernando Valdés Dal-Ré, to which Vice-president Adela Asua and Judge Luis Ignacio Ortega 
have adhered. 

This appeal is similar in some points to the one lodged against the same rule by the 
Parliament of Navarra, which was dismissed by the Plenary Meeting on 16 July, 2014 (STC 
119/2014). Therefore, regarding those issues, the Court repeats the arguments expressed in 
that judgment. The appeal challenges other provisions of the Act, such as: 

1) Reform of Art. 41 of the Workers’ Statute (LET), which unilaterally entitles an employer to 
unilaterally modify the working conditions included in “collective agreements”, known as “non-
statutory” or of “limited effectiveness” (they lack general efficacy and they are only effective 
between the executing parties). In the opinion of the appellants, it breaches Arts. 37.1 of the 
Spanish Constitution (CE) (right to collective bargaining) and 28.1 CE (freedom of 
association). 

The judgment rejects the idea that there may be an infraction of said constitutional 
precepts; according to the Preamble of the challenged Act, a limitation on the right to collective 
bargaining has the purpose of “guaranteeing sustained employment, not its removal”. 
Furthermore, the judgment states that the exercise of the company’s right to modify the 
working conditions unilaterally “is conceived only as an alternative to the failure of previous 
and mandatory bargaining with the workers‟ representatives”. There are other requirements, 
such as the fact that the employer can only take that unilateral decision when there are 
“proven reasons of an economic, technical, organizational or productive nature”, and the 
employer’s decision “must be subject, at all times, to judicial review”. 

2) Reform of Art 84.2 LET which, in relation to certain matters, gives priority to the company’s 
collective bargaining agreement over the sectorial CBA. The Court reiterates its 
constitutionality, which was already declared in STC 119/2014, in reply to the other arguments 
stated by the appellants, who consider that the rule breaches Art 37.1 and 28.1 CE. 

The judgment explains that the challenged rule “considers the company as an 
environment which is particularly favourable for collective bargaining agreements on working 
conditions which meet the specific characteristics and needs of the company and its workers”, 
which is why [the court] “has decided to give preference to the outcome of decentralized 
bargaining” (company collective bargaining agreement), aimed at regulating working conditions 

in various matters. Therefore, “it neither prevents collective bargaining at a higher level on the 
relevant matters, nor lessens the regulatory effectiveness of any existing sectorial agreement, 



which will still be of application in all related companies without their own collective bargaining 
agreement”. 

The judgment declares that Art 37.1 CE (right to collective bargaining) has not been 
breached, since said constitutional provision “does not grant trade unions the exclusive right to 
collective bargaining” but allows a “wide recognition” of its entitlement, without excluding other 
union or workers’ representatives. 

Art 28.1 CE (freedom of association) is not compromised either, in as much as the 
effectiveness granted to non-statutory agreements on certain matters “neither prevents trade 
unions from reaching generally effective CBAs, nor the exercise of one of their essential 
functions”. 

3) Reform of Art. 51 LET which, according to the appellants, breaches the right to fair 
dismissal (Art 35.1 CE) and the right to effective judicial review of the reasons for dismissal 
(Art 24.1 CE), because the challenged rule removes the company’s obligation to prove the 
“existence of the cause of termination” and justify the “reasonableness” of the dismissal. 

The Plenary Meeting does not agree that the challenged rule “may have enshrined an 
unreasonable collective dismissal (…) based on a liberal decision or on company discretionary 
decisions”. On the contrary, the Court states that, by eliminating references to the proven 
cause of dismissal and reasonableness of the decision to terminate, the act “removes any 
room for uncertainty in the interpretation and implementation of the rule arising from legal 
provisions, which are open in wording and abstract in objectives, and could occasionally 
impose an onerous burden of proof” on employers. 

The new wording, the judgment adds, “establishes a period of consultation between 
the company and the workers‟ representatives where not only an „explanatory report of the 
reasons for collective dismissal‟ but also „any information necessary to prove the reasons 
behind the collective dismissal‟ must be provided”; ultimately, the challenged rule “renders the 
causes of termination more objective and certain”, also allowing the court to perform “effective 
review” of the company’s decision. 

4) Reform of Additional Provision No. 10 LET, which excludes the possibility of establishing 
mandatory retirement clauses in a collective bargaining agreement. 

 Existing case-law from the TC, states the judgment, has tolerated a labour policy 
based on mandatory retirement, thus allowing the legislator to set a maximum age as a cause 
for contractual termination. This means that whereas mandatory retirement does limit the 
exercise of some workers’ right to work, it also guarantees the right to work of other workers. 
As a consequence, “it is considered that a different employment policy based on permitting 
workers over retirement age to continue performing their job, thus removing the matter from 
the bargaining scope of workers‟ and company representatives, is also covered under 
constitutional mandates and objectives”. 

 The measure adopted aims not only to guarantee a worker’s voluntary retirement, but 
also conforms to the current “economic crisis, enhanced by a high unemployment rate” since 
“the purpose of encouraging the sustained employment of workers also guarantees the 
prevailing general interest to safeguard sustainability of the pensions system, in particular, and 
viability of the National Social Security System, in general, avoiding „an increase in public 
deficits‟”. As a consequence, it does not breach Arts. 14 and 37 CE. 

 In their particular dissenting vote, Judges Valdés, Asua and Ortega, disagree both on 
the constitutional rules used to analysed the reasons for the appeal, and on the merits of the 



judgment, and consider, as a consequence, that the following articles should have been 
declared void and unconstitutional: 

1) Art. 12.1 (which amends Art 41 of the Workers‟ Statute), as it breaches the “constitutional 
guarantee of the binding nature of collective agreements (Art. 37.1 CE) and, as a result, of 
the freedom of association (Art. 28.1 CE)” by “introducing a new judicial regime (…) for a 
material change in collective working conditions”. 

2) Art. 18.3 (which redrafts Art 51.1 LET), as it breaches Art. 35.1 CE by “redefining the 
causes allowing the employer to adopt collective dismissal measures and, further to the 
legal cross-reference indicated, those which equally allow the employer to resort to 
objective termination decisions (Art. 50.c) LET)”. 

3) Arts 18.7 (amended by Art 56.1 LET) and 23.1 (which amends Art 110.1 of the Regulatory 
Act on Employment Jurisdiction), as it breaches Art. 35.1 CE “since it removes procedural 
salaries when the company decides to pay compensation to the worker, once his dismissal 
has been declared unfair by the court, instead of reinstating him in his former position”. 

4) Additional Provision Three, which adds to the LET Additional Provision Twenty-One, as 
it breaches Arts. 14 and 9.3 CE “by declaring Art. 47 LET inapplicable to the Public 
Administration and other related or dependent entities, in relation to one or several 
administrations and other public bodies”. 

 Madrid, 2 February 2015 

 


