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THE TC DOES NOT ALLOW REPORTS OR CONVICTIONS SUBJECT TO APPEAL TO 
BE USED TO AGGRAVATE RECIDIVISM IN PETTY THEFT 

 
The Plenary Meeting of the Spanish Constitutional Court (TC) has upheld the 

constitutionality of paragraph two of Art 623.1 of the Spanish Criminal Code, which 
foresees the applicability of an aggravating circumstance based on the recidivism of petty 
theft (under 400€). The Court states that, in order to avoid a breach of the right to be 
presumed innocent and the principles of culpability, criminal legality and legal certainty, 
any previous convictions taken into account by courts and tribunals to ascertain this 
aggravating circumstance must not be subject to appeal. Any infractions not yet tried will 
not be used, if they are nothing more than a mere police report; only those jointly tried in 
the suit examining criminal recidivism will be taken into account. Judge Fernando Valdés 
Dal-Ré has been the Reporting Judge for this judgment. 

The judgment, delivered unanimously by the Plenary Meeting, solves an 
unconstitutionality issue lodged by the Provincial Appellate Court of Barcelona. The 
challenged paragraph establishes that “in order to ascertain recidivism, the number of 
infractions committed, whether or not tried, and the proximity in time between them, will be 
taken into consideration”. According to the Provincial Appellate Court of Barcelona, this 
paragraph is contrary to the Spanish Constitution since it allows the aggravating 
circumstance of criminal recidivism to be built upon facts not previously tried, or upon 
facts already tried but subject to appeal, which would entail a presumption of culpability. 

The Court analyses, first of all, the possibility of infractions not tried. With respect 
to the right to be presumed innocent, the only admissible option under the judgment is that 
the challenged provision refers to “facts foreseen as offences by criminal law, attributed to 
the offender and which, in the same suit, deploy specific evidence enabling the facts to be 
declared proven”, i.e. any infractions jointly examined in the recidivism suit. 

The Judgment adds that any infractions “committed” and “not tried” can “hardly” be 
rendered equivalent to infractions that have only been “reported” or “charged”, as this 
interpretation of provision would “totally disregard the basic constitutional principles of 
Criminal Law”. This possibility is unequivocally rejected by the Court, as in no 
circumstance may a citizen be convicted or the object of an aggravated conviction for 
facts not confirmed by the court. 

Secondly, the Court analysed situations where offences already tried may be 
taken into account to aggravate a later conviction. In this case, the judgment states that 
the principle of legal certainty (Art. 9.3 CE) would be at risk should a non-final 
pronouncement as guilty (judgment subject to appeal) “be effective in a different suit from 
the one where it was adopted and, as is the case here, be used to ascertain recidivism 
due to prior convictions that are not final”. Therefore, “the principle of legal certainty 
clearly consolidates the need for non-appealable decisions in order to deem as confirmed 
a prior commission of petty theft, in relation to recidivism” in compliance with Art. 623.1 of 
the Spanish Criminal Code. 



Regarding the right to be presumed innocent, the existing case-law from the Court 
requires that a judgment not be subject to appeal “if it is a matter of upholding 
convictions”. “A judgment of convictions consolidates the attribution of a crime to a certain 
person; but until the appeal lodged against has been solved, said pronouncement on the 
culpability of the prosecuted party will still be provisional”. The European Court of Human 
Rights has also stated, in accordance with Art. 6.2 of the Convention, that protection of 
the right to be presumed innocent which is “practical and effective, not just theoretical and 
imaginary” means that it will still apply in “appeal proceedings, merely because the 
accused was convicted at first instance”. 

To conclude, the Plenary Meeting upholds the constitutionality of paragraph two of 
Art 623.1 of the Criminal Code “insofar as, in order to ascertain recidivism, petty theft 
infractions must be the object of a final conviction in another suit, or must be tried and 
convicted in the suit involving the application of such recidivism”. 

 

Madrid, 24 November 2014. 
 

 


