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THE TC VOIDS THE INTERCEPTION OF COMMUNICATIONS 
MADE TO AN ALLEGED OFFENDER AT A POLICE STATION 

 

Chamber Two of the Spanish Constitutional Court (TC) has dismissed 
the fact that conversations between persons under arrest in prison cells may be 
recorded, since as this is not foreseen under the Spanish Criminal Code 
(LECrim) or the General Prisons Act. The TC has granted leave to proceed to 
an appeal for constitutional protection lodged by a person convicted of murder 
who, after his arrest, was subject to recordings in a police station, and has 
voided any telephone tappings as evidence. The judgment, where Judge 
Fernando Valdés dal-Ré acted as reporting Judge, declares that the 
fundamental right of secrecy in communications has been breached. The 
decision of the Chamber does not annul the appellant’s conviction, which the 
Provincial Appellate Court of Zaragoza, whose decision was upheld by the 
Supreme Court, had also based on evidence other than the telephone tappings 
now invalidated. 

The judgment explains that, according to existing case-law from the 
Court, an infringement of the fundamental right of secrecy in communications 
(Art. 18.3 of the Spanish Constitution – CE) “must be founded in law, 
expressing each and every presumption and condition of such interception, 
requiring in this case a ‘specific Act”. 

In the case now examined by the TC, interception of communications 
was carried out under Art. 579.2 of the LECrim, and other precepts of the 
General Prisons Act and the Prisons Regulations. 

Regarding the first rule, the judgment points out that “it openly and 
clearly (…) fails to regulate the secret interception of direct communications in 
police facilities stations between potential offenders”. Art. 579.2 LECrim 
“undoubtedly refers to telephone tappings, not to other recordings, to 
particularly include those taking place in police prison cells and between 
persons under the State’s coercive powers following their arrest, as is the case 
here; this particular matter must be backed up with the utmost guarantees and 
duly autonomous and specific regulations”. 

Therefore “the case-law issued by the TC and Chamber Two of the 
Supreme Court on the insufficiency of legal regulations (on the matter of 
telephone tapping) and the possibility of remedying the defects of the Act, 
cannot be applied to a situation of interception in communications secrecy 
where no legal provision whatsoever exists (…)”. 



As regards prison laws, also used to justify the tappings, the Court points 
that it “is clear that the precepts cited do not apply in out-of-prison situations, 
and are not designed for instances where special administrative provisions do 
not apply in relation to persons under custody in facilities of this nature”. As a 
consequence, it adds, “prison laws do not contemplate the possibility of 
intercepting communications in situations other than those expressly foreseen”. 

To conclude, the Court states that “the disputed rule of interception by 
the authorities must be based on the laws applicable in the State in question, 
available and predictable for the final recipients, where analogical 
interpretations are inadmissible”.  

Madrid, 16 October 2014. 


