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THE TC REJECTS THE RECUSAL OF PÉREZ DE LOS COBOS 
AND GONZALEZ-TREVIJANO IN THE APPEAL AGAINST THE 

CONSULTATION ACT OF CATALONIA 
 

The Plenary Meeting of the Spanish Constitutional Court (TC) has 
unanimously rejected the recusal lodged by the Parliament of Catalonia against 
the President of the TC, Francisco Pérez de los Cobos, and against Judge 
Pedro González-Trevijano, to remove them from the unconstitutionality appeal 
against Act 10/2014, of 26 September of popular consultations other than a 
referendum and other forms of citizen participation. The Catalonian Parliament 
considers that both Judges are involved in cause 9 (close friendship or open 
enmity against any of the parties) and 10 (holding a direct or indirect interest in 
the trial or cause judged) included in Art. 219 of the General Public Act of the 
Judiciary (LOPJ). Judges Juan Antonio Xiol and Ricardo Enriquez acted as 
Reporting Judges. 

In both cases, the Court considers that the recusals are 
extemporaneous. The evidence upon which these recusals are based, 
according to the Plenary Meeting, were known beforehand by the appellants, 
and yet they were not lodged, as required by law, “as soon as the founding 
cause is known”. The autonomous Parliament appeared as party to the 
proceedings on 2 October, whereupon a request was made to lift the 
suspension of the challenged precepts of the Catalonian Consultation Act, 
without making any reference to the disputed impartiality of the judges. The 
recusal was formalized before the Court a few days later, on 7 October, without 
mentioning in the request “any existing circumstance hindering a recusal 
application prior to this date”. 

Despite their untimely nature, the decisions also examine the merits of 
the recusals and conclude they should be dismissed in full. 

On the subject of the President of the Court, the Plenary Meeting recalls 
that it cannot re-examine the same grounds of a prior decision delivered in 
September 2013, when the recusals then lodged by the Government and 
Parliament of Catalonia were dismissed, and are now again being filed by the 
Catalonian Parliament. 

The Court also disagrees with the fact that the statements made by 
Pérez de los Cobos in his speech in December 2005, before he became a 
Court Judge, “may affect his impartiality”. In this regard, the Court has 
repeatedly upheld since 2006 that “the recusal of a judge cannot be sustained 



on the mere grounds of a previous legal opinion on the matter being tried”. The 
members of the TC are renowned legal experts and “therefore it is usual and 
expected for Judges, before joining the Association and in their former posts, to 
have voluntarily or mandatorily expressed their opinions on legal matters which, 
ultimately, may directly or indirectly be examined further to the constitutional 
tasks legally entrusted to them”.  

 

The recusal of Judge González-Trevijano was dismissed on the same 
grounds, in relation to declarations made prior to his appointment. The Plenary 
Meeting adds that the facts justifying his removal from the case are not covered 
by grounds for recusal of Art 219.9 and 10 of the LOPJ. 

The friendship referred to in said paragraph 9 “is not just any friendship, 
but one based on close intimacy between two people”. In this case, the decision 
adds, “the issue is redirected to whether or not ‘ideological amity or enmity’ 
exists”. According to the Constitution, and as the Court has previously stated, 
“no one may be disqualified as judge on the grounds of his ideas”. Regarding 
the cause of paragraph 10 (direct or indirect interest in the proceedings), the 
Plenary Meeting states that the recusal document “does not identify, as was its 
procedural obligation, the alleged benefit or advantage obtained by the recused 
judge from the outcome of this unconstitutionality appeal, which is why the 
removal is being alleged merely on ideological grounds”. 

In the present case, furthermore, the declarations issued by both judges 
and cited by the autonomous Parliament refer to bills or rules “that are not 
challengeable in the recusal proceedings”. 

The Catalonian Parliament also alleged, regarding the President of the 
Court, that the haste with which the appeal against the Catalonian Consultation 
Act was granted leave to proceed may be understood as a bias in favour of the 
Government. The Plenary Meeting rejects this affirmation: “The celerity in 
resolving matters cannot be understood as lack of impartiality, since this 
measure cannot contravene the interest of any of the parties, i.e. the fast 
resolution of matters presented to the Court”. 

 

Madrid, 9 October 2014. 


