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THE TC REJECTS THE APPEAL AGAINST THE NAVARRA ACT 
CREATING A REGISTER OF DOCTORS AGAINST A 

VOLUNTARY TERMINATION OF PREGNANCY 
 

The Plenary Meeting of the Spanish Constitutional Court has endorsed, 
with some exceptions, the establishment of a record of doctors against a 
voluntary termination of pregnancy, as stated in Regional Act 16/2010 of 
Navarra. The Judgment, where Judge Pedro González-Trevijano acted as 
Reporting Judge, considers that the constitution of said register does not breach 
the fundamental rights to freedom of ideology or privacy of those professionals; 
however, the Court limits access to the personal data filed. Judge Andrés Ollero 
expressed his dissenting opinion in his particular vote. 

The judgment states that the Act is basically procedural, which merely 
intends to organize the regional healthcare services, and tries to render a 
voluntary termination of pregnancy as a healthcare benefit compatible with the 
exercise of conscientious objection by the physicians in an orderly manner. In 
this regard, the Court specifies that the measures included in the challenged 
Act, “do not limit the exercise of the right to conscientious objection in a 
disproportionate way, and are intended to reconcile the exercise of this right 
with the obligation of the Public Administration to guarantee a voluntary 
termination of pregnancy as a healthcare benefit in the situations protected by 
law.” 

The Plenary Meeting rules out that the register may end up preventing 
the free exercise of the right of freedom of ideology and religion, as claimed by 
the appellants. Bearing in mind that the Organic Act regulating a voluntary 
termination of pregnancy requires that “a declaration of conscientious objection 
must be made before [the operation] and in writing”, the TC points out that the 
existence of the register, “on the one hand, constitutes proof that the objector 
has made a declaration of conscientious objection in compliance with legal 
requirements and, on the other hand, it helps guarantee (…) the security and 
confidentiality of certain information accessed by competent managers of the 
Public Health Service, in order to be know which medical staff is available and 
to duly arrange a voluntary termination of pregnancy service”. 

The Court, however, declares a paragraph of Art. 5 of the challenged Act 
unconstitutional, thus limiting the access to the information contained in the 
register. Said precept grants data access to anybody “expressly authorised by 
the head of the Health Service Department of Navarra - Osasunbidea, as part of 
the legal exercise of their duties”. 



The judgment considers “reasonable” that “the managers of the 
Department, medical teams and nursing staff of hospitals pertaining to the 
Health Service of Navarra” be able to access the Register “since it is their duty 
to organize and manage healthcare benefits, the availability of which must be 
guaranteed”. But the same does not apply to people authorised by the head of 
the Department, as provided in the repealed section, “given that it enables 
further access, possession and use of personal data held at the Registry in 
such open and uncertain terms as to unjustifiably to the constitutionally 
protected scope of a fundamental right to personal data protection”. This 
measure, the Plenary Meeting explains, breaches both the express mandate of 
Art. 18.4 of the Spanish Constitution, as well as Art. 11.1 of the Organic Act on 
Personal Data Protection. 

In any case, given that the challenged Act is basically procedural and 
organizational, it is removed from discussions on the regulation of a voluntary 
termination of pregnancy and, consequently, does not prejudge or affect the 
resolution of the appeal for unconstitutionality against Organic Act 2/2010 of 3 
March, on sexual and reproductive health and voluntary termination of 
pregnancy. 

In his particular dissenting vote, Judge Andrés Ollero states that creation 
of the Register does not meet the proportionality principle since “it is not 
necessary in order to guarantee a voluntary termination of pregnancy for 
women covered by the Navarra health system”, given that it “unjustifiably 
sacrifices the fundamental right to conscientious objection held by healthcare 
professionals in the public health system of Navarra, discouraging the exercise 
of this right, due to reasonable fear amongst professionals of being recriminated 
and harmed as regards their legitimate professional expectations”. 

Madrid, 3 October 2014. 


