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THE TC REJECTS THE APPEAL FOR CONSTITUTIONAL PROTECTION LODGED 
BY DÍEZ USABIAGA, CONVICTED IN THE “BATERAGUNE CASE” 

 

Chamber One of the Spanish Constitutional Court has rejected the appeal for 
constitutional protection lodged by Rafael Díez Usabiaga against the judgment from the 
Supreme Court which convicted him to 6 years’ imprisonment after finding him guilty of 
belonging to a terrorist organization, during his membership of Bateragune. The 
judgment, where Judge Luis Ignacio Ortega acted as Reporting Judge, partly applies 
the case-law established by the Plenary Meeting when resolving the appeal lodged by 
Arnaldo Otegi, also convicted in the “Bateragune Case”, and dismisses any breach of 
the appellant’s right to be presumed innocent. Judges Ortega and Juan Antonio Xiol 
expressed their particular dissenting vote. 

According to the account of proven facts included in the convicting judgment, 
Usabiaga, and the other convicted parties, followed instructions given by the terrorist 
organization ETA to Izquierda Abertzale (IA) [left wing Basque nationalists]. 
Specifically, “ETA ordered the accused to form a coordination and management body 
or commission which, within the IA, would be in charge of planning and managing their 
new strategy to bring together nationalist political forces, which ETA had ordered in 
December 2008, under their protection and higher supervision, in order to complete the 
nationalist process and implementation of socialism in the area today known as the 
Autonomous Communities of Euskadi and Navarra”. 

The Chamber considered that the challenged judgment is “abides by the 
constitutional conditions imposed by the right of presumption of innocence” when it 
follows, from the (indirect) evidence put together during the investigation, that the 
plaintiff “was acting under the instructions and management of the terrorist 
organization”. Likewise, Usabiaga “was one of the persons selected and directed by 
ETA to carry out its strategy”. In order to reach this conclusion, the TC explains, the 
challenged judgment is based on their “participation in a number of documents and 
letters in their power, their taking part in a press conference, their moving to France 
and their declarations in public appearances”. In light of this evidence, the judgment 
states, “it cannot be upheld that it is more unlikely, rather than likely, that the plaintiff 
followed a strategy designed and managed by the terrorist organization”. 

The TC openly stated that the plaintiff’s mere membership of IA “is not 
conclusive per se” to conclude that he was following orders from ETA. In fact, 
according to existing case-law from the Court, the IA “as a form of ideology has not 
been forbidden in Spanish law and could not be eventually forbidden without breaching 
the principle of pluralism and its inherent fundamental rights”. Therefore, membership 
to IA “in the sense of sharing the secessionist objectives of the armed organization 
ETA” is not what is taken into account, but the fact that the plaintiff’s conduct “was 
totally coincidental (…) regarding the use of violent or illegal means, the defining 
characteristic of terrorist organizations”. 



The Chamber also denied that Díez Usabiaga’s refusal to reject violence may 
have been used as incriminating evidence. This refusal to reject violence constitutes, 
on the contrary, counterevidence of the defence’s claim that the appellant’s activities 
sought “a peaceful solution”. The truthfulness of this argument of the defence is 
rebutted by the fact that the plaintiff, as the Supreme Court already pointed out, “had 
not raised even directly, the possibility of ETA ending violence as a prior step to 
achieving their Marxist-based purposes and their own nationalist independence, on 
purely democratic grounds”. 

Judges Luis Ignacio Ortega and Juan Antonio Xiol refer to their particular vote 
included in Otegi’s appeal. In that appeal, they considered that “a refusal to reject 
ETA’s violence has been expressly used to constitute a proven fact indicating the 
criminal liability of the appellants”. 

Madrid, 26 September 2014. 


