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THE TC REJECTS THE APPEAL LODGED BY THE GOVERNMENT AGAINST THE 
ANDALUSIAN ACT REINFORCING THE INCOMPATIBILITY SYSTEM OF 

AUTONOMOUS DEPUTIES 
 

The Plenary Meeting of the Spanish Constitutional Court has rejected the 
appeal lodged by the Government against the Parliamentary Act of Andalusia 9/2011, 
of 5 November, which reforms the Andalusian Electoral Act, as well as the rules 
regulating the statute of former presidents of the Regional Government, and the 
incompatibility system applied to senior positions. The challenged Act declares that the 
positions of mayor, president of a provincial council and president of associations of 
municipalities is not compatible with a post of autonomous deputy. Consequently, if 
both conditions co-exist, one must be chosen over the other. 

The judgment, where Judge Antonio Narváez acted as reporting Judge, denies 
that the challenged act may deprive the holders of incompatible positions of their right 
to stand for election, since they are not prevented from participating in elections for an 
Autonomous Parliament but only, once elected, from “becoming a parliamentary 
representative”. In other words, it does not affect the eligibility of those who wish to run 
for election, but the potential incompatibility of candidates once they have been 
elected. 

“The disputed provision– the Plenary Meeting states- does not involve the right 
to stand for election of people holding political office. The right to stand for election is 
closely related to ineligibility; (…) but incompatibility, essentially, is not related to 
electoral laws but to parliamentary regulations, since it affects the internal organization 
of the parliamentary body itself”. In other words: “(…)parliamentary incompatibility is 
not reflected as such in the electoral process, but rather in the full enjoyment of 
parliamentary status– and its preservation- once the candidate has been elected”. 

The right to equality is not affected either. Existing case-law from the Court 
establishes that the principle of equality “does not prevent the legislator from treating 
situations differently, but only excludes inequalities which are artificial or unjustified 
from their lack of foundation on objective, sufficiently reasonable grounds (…)”. And, 
the judgment adds, if the aim in this particular case, “as the Preamble of the Act so 
states, is for parliamentary representatives to carry out their tasks with ‘transparency’ 
and ‘full dedication, the incompatibility foreseen in the challenged provision is 
eventually justified and proportionate”. 

  



Finally, the Court rules out the possible arbitrariness of the challenged rule, 
since its aim “in no way departs from the purpose of parliamentary incompatibilities”. 
And it points, again, to the Preamble of the challenged Act, stating that its objective is 
to improve “the performance of our institutions so as to ensure greater transparency 
and proximity to the people, fighting citizens’ growing detachment from political activity 
and politicians”. 

Madrid, 26 September 2014. 


