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THE SPANISH CONSTITUTIONAL COURT (TC) GRANTS PROTECTION TO 
ACTRESS MELANI OLIVARES AGAINST A BREACH OF HER RIGHT TO SELF-

IMAGE FURTHER TO THE PUBLICATION OF CERTAIN BEACH PHOTOS 
 
 
Chamber One of the Spanish Constitutional Court (TC) has granted protection 

to actress Melani Olivares and has overruled the judgment issued by the Civil Chamber 
of the Supreme Court which considered the right to information prevalent over the 
plaintiff’s right toself-image. The TC considers this right has been breached as a 
consequence of the magazine Interviú publishing in 2005 an illustrated report showing 
the actress “topless” during a few days’ vacation in Ibiza. Judge Encarnación Roca 
acted as reporting judge. 

According to settled case-law of the TC, the right of self-image is “the right to 
decide which photographic information generated by the right holder’s specific physical 
features may be publicly distributed”. Therefore, it is the right holder “who should 
decide whether or not his/her image may be captured or distributed by a third party”. 

In this case, the pictures were taken without the plaintiff’s previous consent and 
at a distance from the actress, who “as soon as she realised she was being 
photographed, ran towards the journalist to end the pictures”. 

However, the right to self-image is not absolute and, occasionally, the right to 
information should prevail. This is the case when “impairment of these rights is 
adequate, necessary and proportionate to the exercise of the constitutional right of 
freedom of information”. Moreover, this information must meet the requirements of 
truthfulness and be of “public interest”. This last requirement is met whenever “the 
information being communicated is relevant to the community”, but not when it only 
arouses “other people’s curiosity”. 

In this case, the TC states that the pictures of the plaintiff published in the 
magazine “merely intend to entertain and satisfy the superficial curiosity of a certain 
portion of the public. To conclude, the contribution of this specific publication to a 
debate of general interest or to form the public opinion is non-existent”. 

Not even “the plaintiff’s public exposure or the fact that the photos were taken in 
a public place”, stated the TC “should have deprived her of a right to self-image, which 
entitles her to decide (and therefore consent or prevent) on the reproduction of photos 
that merely represented her physical appearance”. 

The judgment refers to the case-law laid down by the European Court of 
Human Rights, which has declared that “the general public lacks any legitimate interest 
in knowing the whereabouts of a person and his/her general behaviour in their private 
life, even in locations that cannot always be considered as isolated, despite their 
exposure” (European Court of Human Rights (ECHR) Decision of 24 June 2004, Von 
Hannover vs Germany). 
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