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THE CONSTITUTIONAL COURT HAS MODIFIED ITS LEGAL DOCTRINE 
AND HAS LIMITED THE NUMBER OF CASES IN WHICH IT IS NECESSARY 
TO FILE A PLEA FOR THE NULLITY OF THE PROCEEDINGS AS A PRIOR 

STEP TO THE APPEAL FOR THE PROTECTION OF CONSTITUTIONAL 
RIGHTS (RECURSO DE AMPARO). 

 
  The Plenary Meeting of the Constitutional Court has amended its 
doctrine regarding the requirement of having to exhaust all remedies at the ordinary 
jurisdiction as a prior step in order to file an appeal for the protection of constitutional 
rights. In a judgment endorsed unanimously, the Constitutional Court limits the number 
of cases in which in order to request an appeal for the protection of constitutional rights 
from the Court it is necessary to file an interlocutory plea moving for the nullity of all the 
proceedings referred to the last judgment delived in the course of a suit. This 
requirement of having to exhaust all remedies at the ordinary jurisdiction was 
connected to the "purpose of preserving the subsidiary nature of the appeal for the 
protection of constitutional rights", ensuring that before the Constitutional Court issues 
a ruling on whether a fundamental right has been breached, the ordinary courts should 
have had the opportunity to pass a decision on the matter. 
 
  In light of the above, the ruling issued by the Plenary Meeting of the 
Constitutional Court, the Hon. Judge Enrique López acting as the rapporteur judge, 
states that such requirement may be considered as fulfilled without having to file a plea 
for the nullity of proceedings, when it has been ascertained that the "judicial bodies 
have had the opportunity to issue a decision on the fundamental rights which protection 
is being sought by means of a constitutional appeal (...). Otherwise, the constitutional 
protection offered by the appeal would be curtailed if a mere formalistic approach is 
enshrined, thus defeating the underlying logic of this subsidiary appeal". In other 
words, when the breach of the fundamental rights which triggers the constitutional 
appeal has been examined in all judicial instances, it must be understood that the 
requirement of exhausting all remedies at the ordinary jurisdiction has been meet. 
 
   Therefore, the plea requesting the nullity of the proceedings may only 
be demanded in those cases in which the breach of the fundamental right takes place 
in the last judgment delivered in connection with the judicial proceedings. 
 
  This modification of the legal doctrine arises from the appeal for 
protection of constitutional rights filed by the association "Asociación Colectiva 
Cuadernos del Sureste" which was found guilty by the Spanish Supreme Court of an 
offence of breach of privacy rights and honour of Felipe Fernández Castro, secretary of 
local council of Arrecife (Lanzarote) (Canary Islands), following an article published by 
the journal "Cuadernos del Suroeste" in which Fernández Camero was accused of 
being involved in a corruption racket. The Constitutional Court understands that in this 
case the constitutional right of freedom of speech must prevail considering the public 
relevance of the information published.  
 
  Madrid. December 20, 2013. 


