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THE CONSTITUTIONAL COURT UPHOLDS IDENTIFICATION OF A 
TERRORIST BY MEANS OF DNA SAMPLES OBTAINED WITHOUT HIS 

CONSENT 
 
  The Plenary Meeting of the Constitutional Court has dismissed an 
appeal for constitutional protection by an individual who was identified and 
subsequently convicted as the perpetrator of an offence of terrorist damages by means 
of an analysis of a DNA sample obtained by the Ertzainza without his consent and 
without a judicial order. The Constitutional Court considers that the constitutional rights 
of equality (art. 14 of the Constitution), privacy (art. 18.1 of the Constitution), "self-
determination of information" (art. 18.4 of the Constitution) and the legal presumption of 
innocence (art. 24.2. of the Spanish Constitution) have not been breached. The 
rapporteur judge for the ruling has been the President of the Constitutional Court, 
Francisco Pérez de los Cobos, and the Vicepresident of the Court, Adela Asúa and the 
judges Luis Ignacio Ortega and Andrés Ollero issued dissenting votes. 
 
  The DNA sample was obtained from the saliva of the convict which 
police officers obtained when the appellant spat on the floor after leaving his cell. The 
genetic profile obtained made it possible to identify him as the material author of violent 
urban actions because it matched with the DNA of some clothing found near the scene 
of the crime. 

 
  The appeal filed argued that the right of equal treatment had been 
breached because the Supreme Court which confirmed the sentence delivered by the 
National Criminal Court considered, against its views held in a previous sentence, that 
it was not required to obtain a judicial warrant to conduct a genetical analysis. The 
reason being that the sample was not obtained "directly on the alleged offender" but it 
was obtained thanks to a "voluntary act of expulsion of organic matter" without 
"resorting to methods or practices that imply any incision on the body". The 
Constitutional Court does not consider that a breach of the right to equal treatment has 
taken place, because the Supreme Court has provided a satisfactory reasoning for its 
decision and moreover, because, the Second Division of the Supreme Court has then 
upheld this viewpoint in a number of subsequent judgments. 
 
  The Supreme Court judgment has dismissed that obtaining a sample of 
the saliva of the appellant without his consent breaches his right of not testifying 
against himself and of not cooperating in the investigation proceedings, as held in the 
appeal for constitutional protection. In fact, the sentence states, the appellant "was not 
forced to spit due to the circumstances of his arest and we have not found any 
evidence that he was deceived in order to carry out that act. Therefore, the freedom 
attached to the act of spitting when he abandoned his cell overturns the plea of any 
breach of his right of not pleading guilty or of testifying against himself".  

 
  The Court has also dismissed that the constitutional right of privacy has 
been breached. There are several reasons for this: the analysis made on the saliva of 
the appellant in order to obtain his DNA was carried out for a "legitimate purpose", such 



being the "discovery" of the material author of "serious" offences; and the expert test 
was carried out in compliance with the applicable legal provisions at that time. 
 
  The fact that a court warrant had not been issued does not entail in this 
case a breach of a fundamental right. The analysis has a "slight (if any) material impact 
on the privacy of the appellant", according to the ruling because "it did not obtain any 
other information that mere identification particulars of the person to whom such 
sample belonged". In other words, the DNA only allowed for a "neutral identification of 
the person" and it was not used to obtain any other type of information (for example, 
regarding consumption of alcohol or drugs) which would have breached the right of 
privacy. 
 
  The Constitutional Court also takes into account that due to the specific 
circumstances surrounding the case, the Basque Police (Ertzainza) had to act swiftly, 
ensuring a "fast collection" of the saliva and "sending it urgently to the adequate 
laboratories for its conservation and speedy analysis, to avoid any risk of degradation 
of the biological sample". In the process the "standard procedure protocols" were 
followed. 
 
  Finally, in the opinion of the Court, the DNA analysis complied with the 
proportionality principle, it was an adequate measure ("it was an appropriate procedure 
in order to obtain the identity" of the alleged offender); necessary ("there was no other 
alternative process in order to verify if the alleged offender had participated or not in 
the criminal acts for which he had been charged"); and it was conducted in a manner 
"which was the least invasive one in terms of the felon's intimacy, considering that it 
only referred to non-codifying DNA sectors, i.e., those sectors which only provide 
identification data by comparing a DNA obtained from another sample, excluding 
therefore that any other personality trait or circumstance may be disclosed which has 
an impact on his private life". 
 
  The Plenary Meeting has stated that the right of self-determination as to 
the information disclosed has not been breached insofar as the identification of the 
appellant "did not take place as a consequence of incorporating his identifying genetic 
profile to a data base of suspicious persons, but it was obtained by comparing the DNA 
corresponding to unknown persons whose biological samples were obtained from the 
remnants gathered in the scene of the crime". 
 
  In consequence, the Constitutional Court considers that "neither in 
obtaining the biological sample of the appellant which he cast away voluntarily, or in 
the procedure for obtaining the DNA for such sample, or finally in the comparison 
obtained from clothing and other objects gathered at the scene of the crime, it may be 
gathered that any fundamental rights were breached, as invoked in the appeal for relief 
from the Constitutional Court, and if it were otherwise, the incriminating piece of 
evidence considered for the conviction of the appellant would have to be dismissed". 
 
  The dissenting votes of the judges Asua and Ortega are based on their 
view that the police may not legitimately conduct any analysis of the DNA of samples or 
biological remains of a person who has been arrested without his consent and prior 
authorization from the incumbent court and subsequent monitoring, demands which 
arise from having to uphold the fundamental rights of intimacy and a fair trial. In the 
case examined it was the police and not the judge who ordered the collection and 
analysis of the DNA found in the saliva samples that were found in the cell of the 
alleged offender.  
 



  In his dissenting vote, judge Ollero, considers that constitutional 
protection should be granted to the appellant because the data based used in 
connection with the screening of the DNA samples was not legally valid. In the opinion 
of the judge, the foregoing entails that the right of the appellant to decide on the 
information he wishes to divulge has been breached. 
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