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NOTA INFORMATIVA Nº 65/2013 

THE CONSTITUTIONAL COURT REJECTS DOUBLE CALCULATION OF 
PREVENTIVE IMPRISONMENT PERIODS FOR CUMULATIVE JUDGMENTS 

 
  The Constitutional Court has rejected the appeal for constitutional 
protection filed by Antonio Toro, convicted in 2007 for his participation in supplying the 
explosives used to commit the 11 March terrorist attacks. The appellant alleged that his 
right to freedom and the court’s effective protection had been violated, because both 
the Spanish National Courtland the Supreme Court had refused to subtract from his 
judgment all of the time periods in which he had been kept in prison provisionally, 
resulting from the combination of the judgments against him in three different 
proceedings (only two of those periods, adding up to 1,064, were not credited to him). 
The judgment, by the Second Chamber of the Constitutional Court, denies that a 
violation of any rights took place whatsoever. The Vice-President of the Constitutional 
Court, Adela Asúa, expressed a dissenting opinion, which was also signed by 
Magistrate Fernando Valdés Dal-Ré.  
 
  On 12 January 2009, the Spanish National Court reached the decision to 
join the judgments reached against Toro in three different proceedings and set the 
maximum limit of his imprisonment for all of them at 18 years. The appellant had been 
ordered by the Provincial Appellate Court of Asturias in 2004 to complete 6 years’ 
imprisonment for a crime against the public health; in 2007, once again by the 
Provincial Appellate Court of Asturias, he was ordered to complete11 years and six 
months for the crime of possession, storage and trafficking of explosive substances 
and devices, as well as a crime against the public health; and in 2007, he was ordered 
by the Supreme Courttocomplete4 years’ imprisonment for explosives trafficking in 
relation to the 11 March attacks.  

 
  The appeal for the protection of constitutional rights was based on the 
idea that, in Toro’s case, the doctrine established in Constitutional Court Judgment 
(STC) 57/2008, of 28 April 2008, had not been applied. That judgment established the 
possibility of crediting the same preventive imprisonment time to more than one 
judgment. The judgment issued by the Constitutional Court today, for which the 
majority opinion was written by Magistrate Enrique López, points out that, on the 
contrary, the plaintiff’s situation is different from the one analysed in STC 57/2008. 
Toro’s situation is a case upon which the Constitutional Court had not yet had the 
opportunity to reach a decision.  

 
  The fundamental difference, the ruling states, lies in the fact that the 
plaintiff has had a maximum limit placed on his deprivation of freedom (18 years) to 
complete the three judgments resulting from three different proceedings, as if they had 
all been judged in one single case. The recent judgment by the Constitutional Court 
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numbered148/2013, of 9 September 2013, already pointed out that “in the event of the 
completion of several cumulative judgments (…) it is not constitutionally required that 
the preventive imprisonment periods which (…) may be credited be subtracted from the 
maximum limit on the judgment served established by the courts upon performing the 
procedural joinder of cases post-sentencing.” 

  The Court upholds that “if the same time of material deprivation of 
freedom is credited several times from the judgment foreseen for several acts, the 
decrease in the judgments served depends upon a completely random and 
unforeseeable procedural circumstance: the number of cases which are opened to 
investigate the events. By doing this, the purpose of the norm [Article 58.1 of the 
Criminal Code (CP)] (*) is completely distorted, a purpose designed, as we repeat, for 
one single case and conviction.”And, it adds: “Moreover, the paradox could potentially 
be produced that the time effectively served on the judgment could be reduced due to 
having committed other major crimes, a decrease which would not occur if these 
crimes had not been committed.” 

  “Due to all of the above,” the judgment concludes, “it must be affirmed 
that the decisions reached did not cause the alleged violation of the plaintiff’s right to 
freedom, because the interpretation of Art. 58.1 CP (*) by this Court did not contradict 
or violate the foundation and objectives which justify the lawful joinder of judgments, or 
in other words, mitigate the rigour of the material joinder of judgments, surpassing the 
merely compensational objectives of the judgment and adjusting the punitive action to 
the conformation of the State as a social and democratic State.”  

  In their dissenting opinion, the two dissenting magistrates state that the 
constitutional protection should have been granted in application of the doctrine 
resulting from STC 57/2008, “doctrine from which this judgment diverges without 
providing any explanation,” and that it is based on the idea that “serving the judgment 
in the status of a convicted party is directly and damagingly affected by the fact that it 
coincides with a decreed situation of provisional imprisonment, because the convicted 
party who has pending cases and is currently in custody cannot gain access to any 
partial freedom, cannot obtain releases and cannot even be put on parole.”In their 
opinion, if the majority of the magistrates “disagree with the consequences held by STC 
57/2008, because they may lead to ‘excessive’ credits in time served against a 
judgment, then a change in interpretation must be brought up at the Plenary Meeting of 
this Court.” 

 
   Madrid, 24 October 2013 
 
(*).- Art. 58.1 of the CP states textually that, “The time of deprivation of freedom 
endured provisionally shall be credited in its entirety by the sentencing Judge or 
Court for the fulfilment of the judgment or judgments imposed in the case in 
which said deprivation of freedom was decided” [Version prior to the Penal Code 
reform introduced by Organic Act 5/2010, of 22June 2010].  

  




