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NOTA INFORMATIVA Nº 64/2013 

THE CONSTITUTIONAL COURT DETERMINES THAT PROTECTION OF 
PREGNANT WORKERS AGAINST DISMISSAL MAY NOT INCLUDE THE 

TRIAL EMPLOYMENT PERIOD 

 
  The Plenary Meeting of the Constitutional Court has declared that the 
“reinforced protection” which the Workers’ Statute (in the version established in Article 
55.5.b (*) by Act 39/1999) establishes for pregnant workers, in the case of dismissal, 
cannot be extended to include those cases in which the “company’s withdrawal” takes 
place “during the trial period.” In other words, the circumstance of pregnancy, though 
not known by the company, shall be an objective cause for nullification only in the 
event of dismissal, and not in the case of contractual termination during the trial period, 
“given the different nature of the two institutions.”The judgment includes a dissenting 
opinion by Magistrate Fernando Valdés, which was also signed by Vice-President 
Adela Asúa and Magistrates Luis Ignacio Ortega and Juan Antonio Xiol, with an 
individual concurring majority opinion by Magistrate Andrés Ollero.  
 
  The judgment, which rejects the appeal for constitutional protection filed 
by a pregnant worker, makes it possible to determine “the content and scope of the 
fundamental right to non-discrimination on the grounds of sex (Art. 14 CE) in the case 
of pregnant workers whose employment contract is terminated during the trial period, 
when there is no record that the status of pregnancy was known by the employer.” 
 
  The Constitutional Court declares that “it is not appropriate to extend the 
protection provided against dismissal in Article 55.5.b (*) LET by analogy, as has been 
interpreted by Constitutional Court Judgments (SSTC) 92/2008 and 124/2009, 
regarding contractual termination in a trial period, because the substantial differences 
between one legal institution and the other demonstrate that the legislator deliberately 
intended to limit this reinforced protection in Article 55.5.b (*) LET in cases of dismissal 
of pregnant workers, excluding its application to cases of company withdrawal during 
the trial period.” 
 

  “Whereas for dismissal (both disciplinary and on objective grounds) the 
Workers’ Statute imposes formal requirements (in writing, stating the grounds for 
dismissal), the non-fulfilment of which caused the decision of termination to be illicit, 
the company’s withdrawal during the trial period, on the other hand, is not subject to 
formal requirements (it may even be verbal and without stating cause); it is therefore 
possible to state that the trial period entails a clear mitigation of the principle of 
prohibition of free contractual termination, though, as is obvious, this power of a 
company’s withdrawal during the trial period (Art. 14 LET) is not all-encompassing for 
the employer, because in no case may it give rise to ‘unconstitutional results’, “the 
judgment explains.  
 
  In conclusion, the Constitutional Court determines that the contract’s 
termination during the trial period “shall be void (like any other decision of termination) 
if produced in violation of fundamental rights, as would occur if the employer’s 
decisions were a reaction to the employee’s pregnancy.” “Having settled this, “the 
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judgment adds, “the Court believes that, in the case at hand, there is no evidence of 
discrimination, because it has not been proven that the company was aware of the 
worker’s pregnancy.” 

 
  “What has been proven in the proceedings, “assures the Plenary 
Meeting, “is that on the same day when the termination of the appellant’s employment 
relationship took place due to not successfully completing the trial period, because she 
did not achieve the sales objectives foreseen in the contract, the contract of another 
male worker, who had been hired on the same date as the appellant, was terminated 
for the same reason, which would demonstrate that the decision to terminate her 
contract was completely unrelated to any objective to violate fundamental rights, 
because it was not based on the pregnancy status of the worker filing the appeal, of 
which the company was unaware.” 

 
  In the first of the dissenting opinions, Magistrates Valdés, Asúa, Ortega 
and Xiol uphold that the appeal for constitutional protection should have been 
accepted, because the special protection of pregnant women is required by Article 14 
of the CE (“Spaniards are equal in law, and no discrimination whatsoever may prevail 
on the grounds of birth, race, sex, religion, opinion or any other personal or social 
condition circumstance”) and it may not depend upon “contractual circumstances.”The 
judgment, they state, “places less protection on the pregnant woman in a trial period of 
employment, thereby diminishing the status of fundamental rights, precisely in 
contractual scenarios where they endure the most precarious employment conditions, 
as is the case (…) of the trial period compared with the ordinary termination system for 
employment contracts.” 

 
  In his individual opinion concurring with the ruling, Magistrate Ollero 
expresses his agreement with the decision in the judgment, because he believes that 
the special protection of pregnant workers is “a legitimate option of the legislator” which 
“is not derived from a constitutional mandate.” However, he points out that the legal 
foundations thereof offered an opportunity to analyse in greater depth aspects related 
with the nature of the proof which pregnant women must provide in order for a 
company to be required to submit evidence as to distinct grounds for termination, which 
are able to rule out the existence of discrimination. 
 
   Madrid, 22 October 2013 

  




